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Dear Members of the Committee,

My name is Elizabeth A. Henneke. | am a Policy Attorney for Texas Criminal Justice Coalition (TCJC). Thank you
for allowing me this opportunity to present testimony on effective strategies to address orders for nondisclosure
and expunction.

NONDISCLOSURE AND EXPUNCTION

There are indisputable barriers to success for people with criminal records. Depending on the crime, a person
convicted of an offense in Texas will have difficulty, or be absolutely barred from, obtaining employment or a
place to live, receiving a license for a particular occupation, obtaining certain types of educational assistance, or
receiving federal or state benefits for basic human needs. Recognizing this, Texas has created a system by which
criminal records can be sealed from the public through an order of nondisclosure, or destroyed through an order
of expunction.’

The opportunity to petition for an order of nondisclosure provides an incentive for individuals to remain law-
abiding by requiring that no additional crimes be committed after the offense at hand, while expunctions benefit
those who were found never to have committed a crime (or were granted deferred adjudication for Class C
misdemeanors). Despite the fact that policies regulating orders of nondisclosure and expunction take many
steps in the right direction, these forms of relief do not extend far enough to offer a genuine second chance to
those trying to live as responsible and safe residents of Texas.

KEY FINDINGS

e The eligibility criteria to petition for an order of nondisclosure are strict and not available to everyone.

» In order to be eligible for an order of nondisclosure, an individual must have been placed on and
successfully complete deferred adjudication community supervision, resulting in the dismissal and
discharge of the case.?

» An individual must also wait a designated amount of time after the charge is dismissed—five years
for felonies and two years for certain misdemeanors.?

» Only some types of offenses are eligible for nondisclosure; certain violent and sex-related offenses
are ineligible.

» Even if the offense for which the petition is filed is eligible for nondisclosure, an individual can still
be disqualified by his or her criminal history—any record of certain violent or sex-related offenses
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makes the present offense ineligible—or a conviction or placement on deferred adjudication during
the waiting time (does not include traffic tickets).

»  Finally, if an individual meets all these criteria and files a petition with a fee of approximately $280,
the judge must issue an order of nondisclosure only upon a finding that issuance of the order is in
the best interest of justice.®

e Few orders of nondisclosure are issued compared to the number of eligible offenses.

» According to the Office of Court Administration’s Court Activity Reporting and Directory System, a
total of 170,587 cases were dismissed in district criminal courts over a four-year period (September
2010 through August 2014). Over 18 percent, or 30,924 of these, were for drug possession alone.’
Another 3,366 dismissals were for misdemeanors.® Most of these drug possession and
misdemeanor cases, after the proper waiting periods, likely are or will be eligible for petitions of
nondisclosure.

» The Texas Department of Public Safety reported in May 2014 that it had only received a total of
8,842 orders of nondisclosure over a two-year period (2012 and 2013).°

e Even when issued, orders of nondisclosure and expunction are not always effective in limiting access to
criminal records, potentially resulting in the ongoing dissemination of restricted or inaccurate
information.

» Orders of nondisclosure permit a person whose criminal history record information has been sealed
from disclosing in any application for employment, housing, or licensing that the person has been
the subject of any criminal proceeding subject to the relevant order.”® Employers and landlords,
however, often require applicants to request their own criminal record so that the employer or
landlord can have access to records under orders of nondisclosure. This practice has created a
loophole in the law, whereby employers, housing providers, and others can access records
otherwise unavailable to them.

» Current law does not have sufficient protections to adequately prevent inaccuracies in public
criminal history records. Multiple public agencies across Texas jurisdictions participate in selling
criminal records to private entities. These include, but may not be limited to:

o  Texas Department of Public Safety (DPS)

o  County and District Clerks

o Law enforcement agencies

o Community Justice Assistance Division (CJAD), a division of the Texas Department of
Criminal Justice (TDCJ)

While county and district courts must submit updates on orders of nondisclosure and expunctions to
DPS, DPS is the only known agency that provides updates to private entities to which it sells records.
Consequently, private entities that purchase criminal records from anyplace other than DPS—
whether from county and district courts, TDCJ, or elsewhere—are not routinely notified of
updates reflecting orders of nondisclosure, expunction, or even final dispositions. Countless
individuals are adversely affected by this practice that encourages the widespread dissemination of
outdated and incorrect criminal records.
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COST-SAVING AND PUBLIC SAFETY-DRIVEN SOLUTIONS

e Reform the qualifications and procedures related to orders of nondisclosure, which limit access to, but do
not completely expunge, criminal records.

» Expand the eligibility criteria for nonviolent offenses and reduce waiting times before being permitted
to petition for orders of nondisclosure. In order to be eligible to petition for an order of nondisclosure,
an individual must have successfully completed deferred adjudication and waited a designated period of
time, during which he or she may not commit any additional crimes. However, individuals who receive
convictions, rather than deferred adjudication, may not petition for nondisclosure, thus reducing their
incentive to remain law-abiding after they complete a term of probation. The eligibility criteria to
petition for orders of nondisclosure should be expanded to include convictions for nonviolent offenses,
and the waiting times required prior to petitioning should be reduced in order to provide real relief for
people attempting to make a new start.

» Prohibit the forfeiture of the right to nondisclosure in plea agreements. In certain counties across
Texas, district attorneys demand that defendants waive their right to nondisclosure in return for a plea
bargain. These agreements exploit the vulnerable position of individuals charged with a crime and
should be strictly prohibited.

» Prohibit third parties from asking individuals to request records that are subject to an order of
nondisclosure. Orders of nondisclosure are intended to provide a way for individuals to make a new
start without a criminal history hindering their attempts to secure employment and housing. Employers
and landlords who require applicants to request their own criminal record circumvent the spirit of the
law and such practices should be strictly prohibited.

e Allow judges to automatically expunge records for cases that do not result in conviction and for those
who successfully complete specialty court programs. Judges should be authorized to provide automatic
expunctions of arrest records for cases that do not result in a conviction, which will provide swift relief for
those who have been found not guilty of an offense or for whom charges are not pursued. Additionally,
judges should have the power to provide automatic expunctions for individuals who successfully complete
specialty court programs.

o Allow the Texas Department of Public Safety (DPS) to be the only clearinghouse for the sale of criminal
records, which will ensure uniformity of all record sales and compliance with updates to records (e.g.,
final dispositions and orders of nondisclosure and expunction). Currently, multiple agencies and
jurisdictions sell criminal records to private entities. However, there are no standardized systems or
procedures for selling or providing updates to criminal records. In order to better steward the sensitive
information that impacts millions of lives, Texas should authorize DPS to be the sole agency that can sell
criminal records, and require DPS to proactively ensure that private entities comply with updates to criminal
records.
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Citations

! Tex. Gov't. Code, § 411.081; Tex. Crim. Pro. Code, Ch. 55.

’ Tex. Gov't Code, § 411.081(d).

® Ibid, at § 411.081(d)(2), (3). The two-year waiting period applies to misdemeanors under Chapter 20, 21, 22, 25, 42, or 46
of the Penal Code (offenses related to kidnapping and unlawful restraint, sexual offenses, assaultive offenses, offenses
against the family, disorderly conduct and related offenses, and weapons). All other misdemeanors are not subject to a
waiting time (see § 411.081(d)(1)).

* Ibid, at § 411.081(e). Ineligible offenses include an offense requiring registration as a sex offender under Chapter 62, Code
of Criminal Procedure; an offense under Section 20.04, Penal Code (aggravated kidnapping); an offense under Section
19.02, 19.03, 22.04, 22.041, 25.07, 25.072, or 42.072, Penal Code (murder; capital murder; injury to a child, elderly
individual, or disabled individual; abandoning or endangering a child; violation of certain court orders or conditions of bond
in a family violence case; repeated violation of certain court orders or conditions of bond in a family violence case; stalking);
and any other offense involving family violence, as defined by Section 71.004, Family Code.

° Ibid.

® Ibid, at § 411.081(d).

’ Data was obtained from the Office of Court Administration Court Activity Reporting and Directory System using the Ad-
Hoc Search feature on October 1, 2014. Public court activity data may be found at
http://card.txcourts.gov/Secure/login.aspx?ReturnURL=default.aspx.

® Ibid.

° Texas Department of Public Safety (DPS), Letter to the Lieutenant Governor and Speaker of the House dated May 30,
2014, reporting the number of petitions and orders for nondisclosure received by the Department in 2012 and 2013. The
Department received 4,414 orders of nondisclosure in 2012 and received 4,428 orders in 2013.

10 See Tex. Gov't Code, § 411.081(g-2).
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